
AT&T Alabama

Suite 28A2

600 N. 19th Street

Birmingham. AL 35203

November 29, 2011

T: 205.714.0556

F: 205.323.9204

francis.semmes@att.com

Via Electronic Filing and Overnight Mail

Walter Thomas, Secretary
ALABAMA PUBLIC SERVICE COMMISSION
RSA Union Building, Suite 850
100 N. Union Street
Montgomery, AL 36104

Re: BellSouth Telecommunications, Inc., d/b/a AT&T Alabama or AT&T
Southeast vs. LifeConnex Telecom, LLC f/kJa Swiftel, LLC
Docket No. 31317

BellSouth Telecommunications, Inc., d/b/a AT&T Alabama or AT&T
Southeast vs. Tennessee Telephone Service, Inc., d/b/a Freedom
Communications, USA, LLC - Docket No. 31318

BeliSouth Telecommunications, Inc., d/b/a AT&T Alabama or AT&T
Southeast vs. Affordable Phone Services, Inc., d/b/a High Tech
Communications - Docket No. 31319

BellSouth Telecommunications, Inc., d/b/a AT&T Alabama or AT&T
Southeast vs. Image Access, Inc., d/b/a New Phone - Docket No. 31320

BellSouth Telecommunications, Inc., d/b/a AT&T Alabama or AT&T
Southeast vs. BLC Management, LLC d/b/a Angles Communications
Solutions - Docket No. 31322

BellSouth Telecommunications, Inc., d/b/a AT&T Alabama or AT&T
Southeast vs. dPi Teleconnect, LLC - Docket No. 31323

Dear Mr. Thomas:

On November 9,20 I I, the South Carolina Public Service Commission voted in favor of
AT&T's position on the Line Connection Charge Waiver issue, the Word-of-Mouth issue, and
on the Cashback issue when the cash back amount is less than the monthly retail price of the
service. The Resellers filed a copy of the South Carolina Commission's Directive on November
18,2011.

The South Carolina Commission, however, also voted that AT&T South Carolina cannot
apply the 14.8% resale discount to the cashback benefit when: (1) a retail customer is not
required to keep service more than thirty days in order to receive the cashback benefit; and (2)
the cashback benefit exceeds the first month's retail price of the service. In addition to being
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inconsistent with the other aspects of its vote described above and with the more reasoned
decision of the North Carolina Commission Order AT&T filed with this Commission on
September 22,2011, this aspect of the South Carolina Commission's vote violates controlling
law.

Accordingly, AT&T South Carolina filed a Petition for Rehearing and/or Reconsideration
with the South Carolina Commission on November 18, 2011. A copy ofthat Petition is attached
for the Commission's consideration in determining the issues in this proceeding.

AT&T Alabama respectfully requests that the Commission take administrative notice of
AT&T South Carolina's Petition for Rehearing and/or Reconsideration in the above referenced
dockets. Thank you for your assistance in this matter.

Sincerely yours,

Francis B. Semmes
General Attorney - AT&T Alabama

FBS/mhs
Attachment

cc: Honorable John Gamer, Exec. Director and Chief AU
Darrell Baker, Director, Telecommunications Div. (via email)

Wendell Cauley, Esquire
Paul F. Guarisco, Esquire
Henry M. Walker, Esquire
Robin G. Laurie, Esquire
Christopher Malish, Esquire

978657
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General Attorney-South Carolina
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The Honorable Jocelyn Boyd
Chief Clerk of the Commission
Public Service Commission of South Carolina
Post Office Drawer I 1649
Columbia, South Carolina 29211

AT&T South Carolina
1600 Williams Street
Suite 5200
Columbia, SC 29201

T: 803.401-2900
F: 803.254.1731
pt1285@att.com
www.att.com

Re: Complaint and Petition for Relief of BellSouth Telecommunications, Inc. d/b/a
AT&T Southeast d/b/a AT&T South Carolina v. Affordable Phone Services, Inc.
d/b/a High Tech Communications, Dialtone & More, Inc., Tennessee Telephone
Service, LLC d/b/a Freedom Communications USA, LLC, OneTone Telecom,
Inc., dPi Teleconnect, LLC and Image Access, Inc., d/b/a New Phone
Docket No. 201 0-14-C, Docket No. 20 I0-IS-C, Docket No. 201 0-16-C,
Docket No. 20 I0-17-C, Docket No. 201O-18-C, & Docket No. 2010-19-C

Dear Ms. Boyd:

Enclosed for filing is AT&T South Carolina's Petition for Rehearing and/or
Reconsideration in the above-referenced matters.

AT&T South Carolina realizes that this Petition may be premature given that the
Commission has yet to issue a written order memorializing the decision described in its
November 9, 2011 Directive. As explained in the introduction, however, the Commission's
decision as described in the Directive would cost AT&T at least $3 million in South Carolina
alone, and it is unclear how a federal district court (which is the forum for an appeal as provided
in 47 U.S.C ~252) might apply South Carolina's rehearing statute to these circumstances.
Accordingly, AT&T South Carolina is filing this Petition at this time in an abundance of caution
and to avoid any argument that it has failed to satisfy any condition precedent to an appeal.

Section I of the Petition explains why AT&T South Carolina is uncertain how a federal
district court might apply South Carolina's rehearing statute to these circumstances.

Section II of the Petition explains why the Commission should reconsider its decision and
adopt AT&T South Carolina's method ofdiscounting the retail cashback benefit in all situations.
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Without waiving the foregoing, Section III of the Petition explains that the Commission's
decision is overbroad and recommends an alternative proposal that more appropriately addresses
the concern set forth in the directive. In summary, the Directive expresses concern over
situations in which the result of discounting the cashback benefit is that "the BellSouth retail
CU!ttomer in effect gets a better price than" the Reseller. 1 With regard to the promotions in
evidence, the only time this even arguably occurs is when a Reseller's end user keeps the service
for a single month and then disconnects. In sharp contrast, when a Reseller's customer keeps the
service more than a singe month, discounting the cashback benefit results in the Reseller paying
AT&T South Carolina 14.8% less than a retail customer would pay AT&T South Carolina for
the same service over the same number of months. In these situations, the result of discounting
the cashback benefit is not that "the BellSouth retail customer in effect gets a better price than"
the Resellers. The Directive, however, prohibits AT&T South Carolina from discounting the
cashback amount even in these situations.

Accordingly, if the Commission does not reconsider its decision and allow AT&T South
Carolina to discount the cashback benefit in all situations (as it should), AT&T South Carolina
requests that the Commission modify its decision to apply only to situations in which the actual
(as opposed to the potential) result of a cashback promotion is that a Reseller pays AT&T South
Carolina more for services than a retail customer would pay over the same number of months.
With regard to the promotions in the record (which do not require a retail customer to keep
service more than thirty days in order to receive the cashback benefit), for example, AT&T
South Carolina should be allowed to discount the retail value of the cashback benefit by 14.8%
in the first instance. Then, when a Reseller's end user disconnects the service, the Reseller can
receive the difference between the discounted cashback amount and the full retail cashback
amount only upon demonstrating to AT&T South Carolina that the Reseller paid more for the
service than a retail customer would have paid over the same number of months. This
recommendation is explained in more detail, and in the context of an example, in Section III of
the Petition.

Sincerely,

Patrick W. Turner
PWT/nml
Attachment
cc: All Parties of Record
9741\17

As explained in the Petition, AT&T South Carolina does not agree that these promotions
result in a wholesale price that is higher than the retail price and, even if they did, AT&T South
Carul' rcsp..x.:ttully subrnils thm there is no legal requirernent that a wholesale price
always be higher than the retail price in any given month.



In Re:

BEFORE THE
PUBLIC SERVICE COMMISSION

OF SOUTH CAROLINA

BellSouth Telecommunications, Incorporated d/b/a AT&T Southeast d/b/a
AT&T South Carolina v. Affordable Phone Services, Incorporated d/b/a
High Tech Communications
Docket No. 20 I0-14-C

BellSouth Telecommunications, Incorporated d/b/a AT&T Southeast d/b/a
AT&T South Carolina v. Dialtone & More Incorporated
Docket No. 20 I0-15-C

BellSouth Telecommunications, Incorporated d/b/a AT&T Southeast d/b/a
AT&T South Carolina v. Tennessee Telephone Service, LLC d/b/a
Freedom Communications USA, LLC
Docket No. 20 I0-16-C

BellSouth Telecommunications, Incorporated d/b/a AT&T Southeast d/b/a
AT&T South Carolina v. OneTone Telecom, Incorporated
Docket No. 20 I0-17-C

BellSouth Telecommunications, Incorporated d/b/a AT&T Southeast d/b/a
AT&T South Carolina v. dPi Teleconnect. LLC
Docket No. 20 I0-18-C

BellSouth Telecommunications, Incorporated d/b/a AT&T Southeast d/b/a
AT&T South Carolina v. Image Access, Incorporated d/b/a New Phone
Docket No. 20 I0-19-C

AT&T SOUTH CAROLINA'S PETITION FOR REHEARING
AND/OR RECONSIDERATION

AT&T South Carolina realizes that this Petition may be premature gIven that the

Commission has yet to issue a written order memorializing the decision described in its

November 9, 20 II Directive. That decision. however. has a significant adverse financial impact

(at least $3 million) on AT&T South Carolina and the hundreds of thousands of South Carolina



customers it serves, I and it is unclear how a federal district court (which is the forum for an

appeal as provided in 47 U.S.C *252) might apply South Carolina's rehearing statute to these

circumstances. Accordingly, in an abundance of caution and to avoid any argument that AT&T

South Carolina has failed to satisfy any condition precedent to an appeal, AT&T South Carolina

respectfully submits this Petition for Reconsideration and/or Rehearing with regard to that

portion of the Commission's decision that AT&T South Carolina cannot apply the 14.8% resale

discount to the cashback benefit when: (I) a retail customer is not required to keep service more

than thirty days in order to receive the cashback benefit~ and (2) the cashback benefit exceeds the

first month's retail price of the service.

I. TO THE EXTENT THEY APPLY IN THIS CASE, STATE STATUTES
ARGUABLY REQUIRE AT&T SOUTH CAROLINA TO PETITION FOR
REHEARING WITHIN TEN DAYS OF THE COMMISSION'S DIRECTIVE IN
ORDER TO PRESERVE ITS RIGHTS TO APPEAL.

Under state law, filing a petition for rehearing is a condition precedent to appealing a

Commission decision. See S.c. Code Ann. *58-9-1410. The applicable state statute governing

rehearing provides, in pertinent part:

After an order or decision has been made by the Commission, any party to the
proceedings may within ten days after service of notice of the entry of the order
or decision apply for a rehearing in respect to any matter determined in such
proceedings .... The Commission shall either grant or refuse an application for a
rehearing within twenty days and a failure by the Commission to act upon !tUch
application within that period shall be deemed a refusal thereof

The Commission's Directive provides that AT&T South Carolina cannot apply the t4.8%
resale discount to the cashback benefit when: (I) a retail customer is not required to keep service
more than thirty days in order to receive the cashback benefit~ and (2) the cashback benefit
exceeds the first month's retail price of the service. This decision would cost AT&T at least $3
million in South Carolina alone, because a significant portion of the amounts in dispute in these
South Carolina proceedings involve these types of promotions. Across the country, at least tens
of millions of dollars ride on the outcome of this issue, and the Resellers are using the
Commission ~s Directive to attempt to convince other Comrmssions across the coumry u) rea.:;l,
similar decisions.
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td.. ~58-9-1200 (emphasis added). These statutes were enacted long before the Commission

began posting on its website written directives announcing its votes. To the extent that a federal

district court might find that these state statutes apply to an appeal filed pursuant to 47 U.S.C

~252, it is uncertain when that court would find the ten-day period for seeking rehearing begins

to run, given the arguable statutory distinction between an "order" and a "decision." To avoid

any potential issues in that regard, AT&T South Carolina is seeking rehearing and/or

reconsideration within ten days of the posting of the Directive on the Commission's website. If

the Commission determines that this filing is timely, AT&T South Carolina respectfully requests

that it grant this Petition within twenty days pursuant to Section 58-9-1200. If the Commission

determines that this filing is premature, AT&T South Carolina respectfully requests that it: enter

a decision or order to that effect within twenty days to avoid any argument that the filing was

timely and deemed denied pursuant to Section 58-9-1200; and make clear that any such

determination is without prejudice to AT&T's rights to seek reconsideration once the

Commission issues its written order. 2

II. THE COMMISSION SHOULD RECONSIDER ITS DECISION ON THE ISSUE
ADDRESSED IN THIS PETITION AND ENTER AN ORDER FINDING THAT
AT&T'S METHOD OF DISCOUNTING THE CASHBACK BENEFIT IS
APPROPRIATE.)

To illustrate the issue that is the subject of this Petition, assume AT&T South Carolina

offers a $50 cashback benefit to its retail customers who purchase a telecommunications service

In that event, of course, AT&T South Carolina reserves its rights to file a Petition fully
addressing the Commission's written order.
; To preserve its rights on appeal, AT&T South Carolina respectfully submits that, for all
of the reasons set forth in Section II of this Petition and in its Brief, the Commission's decision
on the issue addressed in this Petition is arbitrary, capricious, unsupported by substantial
c\. iJcncc, and in '. iolation of leoeral law as implemented by this Commission in its prior orders
establishing a 14.8% resale discount rate in South Carolina.

3



with a monthly price of $32.50.4 The Resellers question why a Reseller that purchases that

service should receive a lower cashback benefit than a retail customer who purchases the service.

The simple answer, of course, is the Reseller pays less (by exactly 14.8%) than the Retail

customer pays for the service, so pursuant to federal law as implemented by this Commission's

resale discount orders, the ReseUer should receive less (by exactly 14.8%) ofa cashback benefit

than the Retail customer receives. Table I below shows that this appropriately provides the

Reseller the same proportional benefit as the Retail customer receives.

Table I
Price Cashback % of Price Paid

Retail Customer $ 32.50 $50.00 154%1

Reseller $ 27.69 $42.60

Resale
Discount . 5

Discounting the cashback benefit by the 14.8% resale discount rate the Commission established

(as AT&T South Carolina proposes) gives the Reseller the same benefit as the Retail customer

receives - exactly 154% of the price paid for the qualifying service. Stated another way,

..

the equivalent of I .54 months of free service from AT&T South Carolina.

1n contrast, Table 2 shows that providing a Reseller the full retail value of the cashback

benefit (as required by the Directive) gives the Reseller a windfall and, in the process, produces a

resale discount rate far in excess of the rate established by the Commission in 1996.

This is the example set forth on page 10 of the Direct Testimony of Reseller witness Mr.
Gillan.
5 As shown in Table 8 below, discounting the cashback benefit as proposed by AT&T
South Carolina results in a 14.8% resale discount - exactly as by the Commission's
orders - regardless of how many months the service is kept.

4



Table 2
Price Paid Cashback % of Price Paid

Retail Customer $ 32.50 $50.00 I54(l!o

Reseller $ 27.69 $50.00 11'0",.,

Resale ~n

Discount 11-4 ! '''',,''

Whereas the Retail customer receives a benefit of only 154% of the price paid for the qualifying

service, a Reseller that gets the full retail cashback benefit would receive a much higher "return"

on the price it paid for the service -- 181 %. Stated another way, providing a Reseller the full

retail value of the cashback benefit as required by the Directive impermissibly gives the

Resellers a greater benefit than the Retail customer receives - the equivalent of more free service

from AT&T South Carolina (approximately a week more, in this example) than the retail

customer receives. And while approximately a week of free service may not seem significant in

the context of a single customer, in the aggregate the Resellers have used this rationale to

withhold millions of dollars of payment from AT&T South Carolina (and to withhold tens of

millions of dollars of payment from AT&T across the country). Clearly, this is inconsistent with

the r1.:~ale discount methodology established by the Commission.

This logic is simple and compelling, and it fully supports a reconsideration of the

decision set out in the Directive. In the remainder of this Petition, AT&T South Carolina more

fully addresses. and refutes, the arguments the Reseller have presented with regard to this issue.

As shown in Table 8 below, if the cashback benefit is not discounted (as the Directive
provides), the actual resale discount varies depending on how long the service is kept, but it
always exceeds the 14.8% resale discount rate established by the Commission. If the service is
kept for two months, for instance, the actual resale discount is a whopping 64.1 %.

5
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A. Cashback Promotions Must Be Evaluated Over a Reasonable Period of Time
and Not in a Single Month as the ReseUers Erroneously Contend.

Historically, the Commission has addressed pricing issues like the ones In these

proceedings by considering the price and cost of a service over a reasonable period of time, and

not by considering the price and cost in a single month. The Commission, for instance, has never

required providers to recover all of the "up front" costs in the first month's price. Rather, the

Commission historically has facilitated affordable prices by allowing providers to recover the

initial costs to establish service over a reasonable period of time, even though doing so means

that a provider wi II not recover all of its costs from the occasional customer who keeps the

service for only a month. 7 This is an entirely appropriate and wholly unremarkable proposition,

because as Dr. Taylor explained, "[t]he market is to attract the customer, not to attract the

customer for a month,,,R and the evidence in these proceedings shows that on average, both

AT&T South Carolina's customers and the Resellers' customers keep service for much longer

than a single month.') Accordingly, even the Resellers' own expert witness concedes that in

considering pricing issues like the ones in these proceedings, "you would have to look at more

than one month."l0

See Transcript (at p. 210) of February 22, 200 I Hearing, In Re: Southeastern Competitive
Carriers Association vs. BellSouth Telecommunications, Inc.) Docket No. 2000-378-C
(Commission Staff witness Joe Rodgers testified that waiving installation charges did not present
"below cost pricing" issues because even if the initial costs are not recovered on the front end,
they are recovered over a reasonable amount of time).
x Composite Hearing Exhibit 12, Taylor Depo. at 68.
'J See Taylor Cross, Tr. at 146-47 (AT&T South Carolina witness Dr. Taylor testified that
"on average, the customer tenure for these $50 cashbacks is much, much longer than one
month"): Taylor Rebuttal, Tr. at 112 (Dr. Taylor addressing testimony ofdPi's acting CEO that
customer turnover for a reseller ranges from a low of 10 percent chum (meaning customers keep
service an average of 10 months) to a high of 30 percent chum (meaning customers keep service
an average o three months)).
10 Klein Cross, Tr. at 301; Composite Exhibit 12, Klein Depo. at 57-58.

6



When considered over any reasonable period of time, discounting the cashback benefit

provided by the promotions at issue in these proceedings (as advocated by AT&T South

Carolina) results in a "positive" wholesale price that is precisely 14.8% lower than the "positive"

retail price over the same period. This is shown by Table 3 below, which applies AT&T's

method to the example of a one-time $50 cashback benefit associated with a telecommunications

service with a monthly price of $32.50. 11

Table 3

($32.50 Monthly Price, One-Time $50 Cashback)

Months Service is Kept

AT&T Retail Customer

Total Paid

Total Cashback Credit

Net Amount Paid

ReselJer

Total Paid

Total Cashback Credit

Net Amount Paid

Percent Difference

$32.50

$(50.00)

$( 17.50)

$27.69

$(42.60)

$(14.91)

14.R%

2

$65.00

$(50.00)

$15.00

$55.3R

$(42.60)

$12.78

14.8%

3

$ 97.50

$(50.00)

$47.50

$R3.07

$(42.60)

$40.47

14.R%

II

As Table 3 shows, and as Resellers' witness Mr. Gillan conceded during the hearing. in this

scenario a Rescller that keeps service for any period other than a single month always pays less

Table J is based on Hearing Exhibit No. 10, which ReseJler witness Mr. Gillan
acknowledged accurately reflects the application of AT&T' South Carolina's method
idl~l'UUniing tile ca hbac" UiH) to c c ample set ort11 at page to of Mr. GilJanis direct
testimony. See Gillan Cross, Tr. at 247-48.
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than a retai I customer pays over that same period,12 and the Reseller pays 14.8% less than the

retail customer. This is exactly what is required by the Commission's 14.8% resale discount rate,

and that is simply the end of the inquiry.

The Resellers, however, presented strained arguments that myopically focused

exclusively on the first month of service and inexplicably ignored anything that happens after

that. As a result, they mistakenly assert that when the cashback benefit exceeds the monthly

retail price of the service, the wholesale price is higher than the retail price in that single month

because (in the example above) the net credit to a Reseller ($14.91) is lower than the net credit to

a retail customer ($ I7.50). But as explained above, it is inappropriate as a matter of law and

contrary to decades of Commission policy and practice to evaluate a service offering on the basis

of what happens in a single, isolated month. Indeed, no aspect of a cashback promotion makes

economic sense in such a short term, because it would be irrational for AT&T South Carolina to

offer a $50 benefit to woo customers who will pay only $32.50 for a single month of service and

then leave. And the evidence confirms that AT&T South Carolina is not acting irrationally - on

average, AT&T South Carolina's customers (like the Resellers' customers) keep the service for

much longer than one month.1\ AT&T South Carolina recoups the cashback benefit over time,

and over the same period of time, the Reseller pays 14.8% less than a retail customer pays for the

servIce.

Gillan Cross, Tr. at 248-49.
See Taylor Cross, Tr. at 146-47 (AT&T South Carolina witness Dr. Taylor testified that

"on average, the customer tenure for these $50 cashbacks is much, much longer than one
month"); Taylor Rebuttal, Tr. at 112 (Dr. Taylor noting testimony of dPi's acting CEO that
customer turnover for a reseller ranges from a low of 10 percent churn (meaning customers keep
~t'j\' ju.~ an <l\l'! age of 10 i1iOlHhs) to II tugfi U 30 perce chum n. C st e keepcrrice
an average of three months».
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Significantly, if it really were appropriate to view the first month in isolation, everyone

of AT&T South Carolina's competitors would have complained in the appropriate forum that

they simply cannot compete with an offering in which the price in the first month is below the

cost of the service. Beyond that, as AT&T South Carolina witness Dr. Taylor explained, "we

would expect the Department of Justice to come howling down on AT&T for pricing [these

promotions] below cost" in the first month. 14 None of this happened, of course, because prices

appropriately are considered over a reasonable period of time and not on the basis of a single,

isolated month.

Finally. while the Resellers cloak their arguments against AT&T South Carolina's

methodology in terms of "competition," the evidence shows that they do not even attempt to

offer their end users competitive prices. To the contrary, Dr. Taylor testified that because the

Resellers target end users whose credit history prevents them from qualifying for the services of

AT&T South Carolina and other reputable providers, the Resellers can and do charge prices that

are significantly higher than AT&T South Carolina's retail prices for the same services. IS The

Resellers provided absolutely no evidence to the contrary. Accordingly, if the Resellers were to

prevail on their erroneous arguments, it is clear that every penny of the additional promotional

bill credits they would receive from AT&T South Carolina would go straight into the Resellers'

pockets and not to any South Carolina consumers.

H

15
Tay . r Sum!"r ~ y, Tr. at 124.
See AT&T South Carolina's Briefat 30-31; Taylor Rebuttal, Tr. at 106-09).
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B. Even if it Were Appropriate to Consider the First Month in Isolation (and it
is not), the Sanford Decision does not Require the Wholesale Price to be
Lower than the Retail Price Each and Every Month.

The Rcsellers suggest that Bel/South Telecom. Inc. v. Sanford, 494 F.3d 439 (4th Cir.

2007) requires the wholesale price to be lower than the retail price each and every month. 16

Again, the Resellers are simply wrong. 17 In Sanford, the court applied a hypothetical resale

discount of 20% to a hypothetical promotion that provides a monthly $ I00 rebate check for a

telephone service with a monthly price of $120. The Sanford Court explained that the $ I00

monthly rebate check must be considered in detennining the wholesale price of the service in

that hypothetical because if it were ignored, a Reseller would pay $96 18 each and every month

while a retail customer would pay a net of only $20 for the service each month. It is hardly

surprising that the Fourth Circuit observed that this hypothetical situation - one in which the

wholesale price is always nearly five times higher than the retail price l
'! "would obviously

17

16

impede compctition.,,20 What is surprising is the Resellers' illogical attempt to distort this

unremarkable observation into a suggestion that the wholesale price can never be higher than the

retail price in any single month. At least two passages from the opinion make clear that the

Sanlord decision does not support the Resellers' position.

First, as AT&T South Carolina has explained in prior submissions, the FCC's Local

Competition Order contemplates - and even encourages short-tenn "wholesale is greater than

See. e.g.. Resellers' Briefat 17-18.
AT&T South Carolina has thoroughly explained in prior submissions that its method of

discounting the cashback benefit is consistent with Sanlord. see AT&T South Carolina's Post
Hearing Briefat 10-12, and those explanations will not be repeated here.
18 This is "the nominal retail rate of $120, less the 20% discount for avoided costs." See
SanfiJrd at 450-51.
19 None of the promotions at issue in this proceeding result in a wholesale price that always
exceeds the retail price. To the contrary, the "wholesale is higher than retail" scenario the
Rcsellers attack never lasts for more than a month or two.
20 Sanford at 451.

10



retail" situations that last less than ninety days.2I Sanford acknowledges this, explaining that

"the FCC observed that short-term promotions serve 'pro-competitive ends through enhanced

marketing'" and that the FCC "tempered its Order to exclude short-term promotions" based on

its belief that "their pro-competitive effects will outweigh any potential anti-competitive

effects.,,12 Clearly, the Sanlhrd court understood and embraced the reality that wholesale prices

can exceed retail promotional prices for ninety days or less.

Second, the SanfiJrd court further understood that state commISSIons can permit

wholesale prices that exceed retail prices for even longer periods when doing so is "reasonable

and nondiscriminatory." In discussing the North Carolina Commission Order it affirmed, the

5'anford court favorably noted that:

Indeed, with respect to the only specific promotion discussed, the "I FR + 2 Cash
Back" offer, the NC Commission indicated that it was inclined to allow the
incentive even though it amounted to a restriction on resale and lasted more than
90 days, because it was pro-competitive. See 47 C.F.R. §51.613(b)(the incumbent
LEC can impose any restrictions that it can prove[] to the State commission" are
"reasonable and nondiscriminatory.")?'

Clearly, if a promotion lasting more than ninety days can be exempted from resale obligations,

the wholesale price could be lower than the retail price for more than ninety days (and certainly

for a single month). Far from suggesting that this result is prohibited by the federal Act, the

Sanford court acknowledged that it is permissible.

Accordingly, even assuming it could be appropriate to consider a single month in

isolation (and it is not), the appropriate question is not whether AT&T South Carolina's method

of discounting the cashback benefit yields a wholesale priee that is lower than the retail price in

any given month. Instead, the appropriate question is whether that methodology impedes the

22
See AT&T South Carolina's Briefat 23-24.
Sanford at 446.
Sanford at 453.

II



ReseUers from competing. 24 And as explained in detail at pages 24-27 of AT&T South

Carolina's Brief, it does not - the methodology allows Resellers to use the same cashback

marketing tool that BellSouth uses to attract customers and to always experience a better first-

month cash flow than AT&T South Carolina experiences. 25 In no sense can that be said to

impede the RescUers' ability to compete in the marketplace.

C. Even if it Were Appropriate to Consider the First Month in Isolation
(and it is not), the Methodology Adopted by the Directive Violates
Federal Law as Implemented by this Commission by Overstating the
Estimated Avoided Costs, Understating the Wholesale Price, and
Creating a Resale Discount Rate in Excess of the 14.8% Established
by the Commission.

All parties agree that for promotions like the cashback offerings at issue in these

proceedings, the wholesale price of the service is determined by subtracting the estimated

avoided costs from the promotional price:

IWholesale Price = Retail Promotional Price - Estimated Avoided Cost~

This section of AT&T South Carolina's Petition first explains how the Estimated Avoided Costs

and the Wholesale Price are calculated under the methodology adopted in the Directive

("Directive's Method"), the alternative methodology proposed by the Resellers ("Resellers'

Method 2"), and the methodology proposed by AT&T South Carolina ("AT&T's Method").

Next, it explains how the Directive's Method and Resellers' Method 2 overstate the Estimated

Avoided Costs, while AT&T's Method produces the appropriate Estimated Avoided Costs.

Finally, it demonstrates that as a result, the Directive's Method and Resellers' Method 2 both

produce an actual resale discount that improperly exceeds the 14.8% discount adopted by the

Commission (in some instance, by a factor offour or more), while AT&T's Method always

See. e.g.. Sanford at 451 (exploring whether competition is impeded and whether AT&T
would be able to price its competitors out of the market).
25 See also AT&T South Carolina's Reply Brief at 17-19.
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produces an actual resale discount of 14.8%, exactly as the Commission has determined IS

appropriate.

I. Each Method Presented in these Proceedings Calculates a
Different Estimated Avoided Costs and, therefore, a Different
Whole.~alePrice.

Table 4 below continues to use the example of a one-time $50 cashback benefit applied

to a service with a monthly price of $32.50 to illustrate how the Estimated Avoided Costs

amount is calculated under the Directive's Method, Resellers' Method 2, and AT&T's Method.

Table 4
ESTIMATED AVOIDED COSTS WHEN RETAIL PRICE IS "NEGATIVE" $17.50

($32.50 Monthly Price, One-Time $50 Cashback)

Directive
14.8% of Standard Retail

$32.50 x .148

Resellers' 2
Absolutc Valuc of 14.8%
of Promotional Rctai I

ABS(-$17.50 x .148)

AT&T
14.8% of Promotional Retail

-$17.50x .148
<$2:.59

g :'~.'::J-': . \~>~<fi··~""d.: t~:r~:t> ~~~~_..... Hi h~.- ~i p..) ... n~-:, .. · r;t; ~+';--'. ['
>i>ti, . ~ :h;. ·'-,·: ...~i~~ ~tUlh!.·:L-~ :n.H \: t"-

-----------------'

As Table 4 shows, the Directive's Method calculates the Estimated Avoided Costs as $4.81

(14.8% of the $32.50 "standard retail price,,).26 Resellers' Method 2 calculates the Estimated

Avoided Costs as 14.8% of the Retail Promotional Price of "negative" $17.50. 27

The Directive's Method is identical to the Resellers' preferred method (described as
Resellers' Method I in AT&T South Carolina's Brief) of providing the Resellers the full retail
cashback benefit, and as the Resellers explain at pages 11-20 of their Brief, this is
mathematically identical to calculating the Estimated Avoided Costs as 14.8% of the "standard
retail price" and then subtracting that amount from the promotional price in order to determine
the wholesale price.
27 As Dr. Taylor explained numerous times in his deposition and during the hearing, the
price of the service must be considered over a reasonable period of time and when it is, it clearly
is positive. See. e.g.. Taylor Summary, Tr. at 124. Without conceding otherwise, Section H.C of
this Pcmion demonstrates that even if the retail price were "negative" in any given month,
AT&T's Method is the only one that appropriately calculates the Estimated Avoided Cost
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Mathematically, this produces Estimated Avoided Costs of negative $2.59. But while the

Resellers are willing to accept the concept of a negative Retail Promotional Price, they somehow

are unwilling to accept the concept that a negative Retail Promotional Price would result in

negative Estimated Avoided Costs, so they change the sign to manufacture Estimated Avoided

Costs of positive $2.59. AT&T's Method properly calculates Estimated Avoided Costs by

applying the 14.8% discount to the Retail Promotional Price of "negative" $17.50. This

produces Estimated Avoided Costs of "negative" $2.59.

These di fferent calculations of the Estimated Avoided Costs produce di fferent Wholesale

Prices, as shown in Table 5 below:

Table 5
WHOLESALE PRICE WHEN RETAIL PRICE IS "NEGATIVE" $17.50

($32.50 Monthly Price, One-Time $50 Cashback)

Directive Resellers' 2 AT&T

Retail Promo Price - Est. Av'd Costs
-$17.50 - ( $4.X I)

Retail Promo Price - Est. Av'd Costs Retail Promo Price - Est. Av'd Costs
-$17.50-( $2.59) -$17.50-(-2.59)

-$17.50 $4.81 -$17.50 $2.59

\~!Uj'!

,hili. n:dil ii.' /{,'\dl.oa·,)

-$17.50+$2.59

··$14,1)1
rHm Cn:dil til R<.'w[!{'I''i!

The Directive's Method subtracts $4.81 of Estimated Avoided Costs from the Retail Promotional

Price of "negative" $17.50 to produce a Wholesale Price of "negative" $22.31 (that is, a bill

credit of $22.31). ReseUers' Method 2 subtracts the positive $2.59 of Estimated Avoided Costs

(which, as explained in Table 4, it manufactures by changing the sign without providing any

c\ " .' tl 't \.'1 I 'c t:fal Jaw as implemented by the Commission and, therefore, is the only one
that establishes the appropriate Wholesale Price of the service.
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principled basis for doing so and without explaining how this complies with the avoided cost

methodology established by the Commission) from the Retail Promotional Price of "negative"

$17.50 to produce a Wholesale Price of "negative" $20.09 (that is, a bill credit of $20.09).

AT&T's Method appropriately subtracts "negative" $2.59 of Estimated Avoided Costs from the

Promotional Retail Price of "negative" $17.50 to produce a Wholesale Price of "negative"

$14.91 (that is. a bill credit of $14.91 ).

2. Both the Directive's Method and Resellers' Method 2 produce Estimated
Avoided Costs in excess of those allowed by federal law as implemented
by the Commission.

The Directive's Method and Resellers' Method 2 both overstate the Estimated Avoided

Costs. To see how, it is instructive to revisit how the Commission established the 14.8%

discount. In 1996, after reviewing hundreds of pages of testimony, transcript, and argument. the

Commission implemented the resale provisions of federal law by: determining AT&T South

Carolina's aggregate avoided costs: dividing that figure by AT&T South Carolina's aggregate

retail revenue: and applying the resulting percentage (14.8%) to the actual retail price charged

for a given service to calculate the Estimated Avoided Costs for that service. Accordingly, the

14.8% resale discount produces an appropriate Estimated Avoided Costs only if it is consistently

applied the same way to each retail price - if the 14.8% discount were applied to "standard" or

"positive" prices in a different manner than it is applied to "promotional" or "negative" prices

respectively, it would produce an improperly inflated Estimated Avoided Costs in the aggregate.

And that is exactly the case with the Directive's Method and with ReseIlers' Method 2 - because

they apply the 14.8% resale discount to "standard" or "positive" prices in one manner and to

"promotional" or "negative" prices in a different manner, both improperly remove more avoided

costs than allowed by federal law as implemented by this Commission.
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To demonstrate, Table 6 below assumes that the Commission established the 14.8%

resale discount rate on the basis of evidentiary findings that AT&T South Carolina's aggregate

retail revenue was $100 (generated from selling one unit of Service A for $67.50 and one unit of

Service B for $32.50) and AT&T South Carolina's aggregate avoided costs were $14.8.

Table 6

EVIDENCE AT AVOIDED COST HEARING

Revenue Service A
Revenue Service B
Total Revenue

Total Avoided Costs

$67.50
$32.50

$100.00

$J4.XO

Resale Discount = $14.80/ $100 = 14.8%

ESTIMATED AVOIDED COSTS

Service A
Service B

$67.50 x .14X
$32.50 x .14X

$ 9.99
$ 4.81

A re ate Estimated Avoided Costs $14.80

2X

As shown in the table, this would produce a resale discount rate of 14.8% ($14.80 / $100).

Significantly, the Commission never determined the actual avoided costs for Service A, Service

B, or any other service - instead, it determined that a reasonable estimate of the avoidable costs

for each service would be 14.8% of the retail price actually charged for that service. 28 And, as

shown in Table 6, when the 14.8% discount rate is applied consistently to the retail price actually

This is why the Resellers are misguided when they attack AT&T's Method by arguing
that the actual avoided costs of a service are no different in the month the cashback benefit is
appl ied than they are in any other month. See Resellers' Brief at I 1-12. Even assuming the
actual avoided costs do not change, the 14.8% resale discount was not established based on the
actual avoided cost of any particular service in any particular month. Instead, it was established
based on the relationship of the aggregate avoided costs of all services to the aggregate revenue
generated by all services over a reasonable period of time. Accordingly, when the retail price
actually charged for a service changes, the service's Estimated Avoided Costs necessarily change
as well.

16



charged for each service, the aggregate amount of Estimated Avoided Costs is $14.8, which is

exactly what the Commission found to be the actual aggregate avoided costs.

Now, consider Table 7 (on the following page), which assumes that immediately

following the avoided cost hearing, AT&T South Carolina increases the price of Service A by

$50 (from $67.50 to $117.50), decreases the price of Service B by $50 (from $32.50 to

"negative" $17.50), and sells exactly one unit of each service. AT&T South Carolina's

aggregate revenue from this activity is still $100, and the aggregate avoided costs associated with

this activity are still $14.80.

17



Table 7
IMMEDIATEDLY FOLLOWING AVOIDED COST HEARING

(Increase Price of Service A by $50, Decrease Price of Service B by $50)

Service A
"Standard" Service B
Promotional Service B
Resale Discount 14.R%

Revenue from Service A
Revenue from Service B
Total Revenue

$117.50
$ 32.50
$ (17.50)

$117.50
$( 17.50)
$100.00

ESTIMATED AVOIDED COSTS

Directive's Method

Service A
Service B

$117.50x.14R
$32.50 x .148

$17.39
$ 4.81

Resellers' 2

Aggregate Estimated Avoided Costs

Service A
Service B

$117.50 x .148
$( 17.50) x .148

$17.39
$ 2.59 !,,'« 'kl' ~"f;.".!

AT&T's Method

Aggregate Estimated Avoided Costs

Service A
Service B

$117.50x.148
$(17.50) x .148

$17.39
$ (2.59)

'--------_...
\""",,<),;<10" Estimated Avoided (O'its

·_h._"·",,_,,.·.~ _, ~._ ,"

Accordingly, an appropriate application of the 14.8% discount to this activity should still

produce an aggregate Estimated Avoided Costs of $14.80.

As shown in Table 7, however, the Directive's Method produces an aggregate Estimated

Avoided Costs of $22.20, and ReseUers' Method 2 produces an aggregate Estimated Avoided

Costs of $19.98. Both estimates exceed by far the actual aggregate avoided costs of $14.80.

More significantly, both the Directive's Method and ReseUers' Method 2 produce aggregate

Estimated Avoided Costs in excess of those allowed by the federal law as implemented by the
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Commission. In contrast, AT&T's Method produces aggregate Estimated Avoided Costs of

$14.80, which is exactly as it should be.

3. As a result, the Directive '.'I Method and Resellers' Method 2 both
produce a resale discount rate that exceed.~ the 14.8% established
by the Commis.~ion.

Because they overstate Estimated Avoided Costs and understate the Wholesale Price, the

Directive's Method and Resellers' Method 2 both produce a resale discount rate that is

inconsistent with, and that far exceeds, the 14.8% established by the Commission. This is shown

in Table 8 on the following page.
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Table 8

($32.50 Monthly Price, One-Time $50 Cashback)

Months Service is Kept

2 3 4 5 6

AT&T Retail Customer

Total Amount Paid $ 32.50 $ 65.00 $ 97.50 $130.00 $ 162.50 $ 195.00

Total Cashback $(50.00) $(50.00) $(50.00) $(50.00) $(50.00) $(50.00)

Net Amount Paid $( 17.50) $15.00 $47.50 $80.00 $112.50 $145.00

Proposed Wholesale Price

AT&T

Total Paid $ 27.69 $55.38 $83.07 $110.76 $138.45 $166.14

Total Cashback $(42.60) $(42.60) $(42.60) $(42.60) $(42.60) $(42.60)

Net Amount Paid $(14.91) $12.78 $40.47 $68.16 $95.85 $123.54

% Diff. from Net Retail

Directive

Total Paid $27.69 $55.38 $83.07 $110.76 $138.45 $166.14

Total Cashback $(50.00) $(50.00) $(50.00) $(50.00) $(50.00) $(50.00)

Net Amount Paid $(22.31 ) $5.38 $33.07 $60.76 $88.45 $116.14

% Diff. from Net Retail

RescUer
2

Net Amount Paid* $(20.09) $7.60 $35.29 $62.98 $90.67 $118.36
% Difference from Net
Retail

*Under Resellers' Method 2. a ReseHer would receive a $20.09 bill credit in month
one and would a $27.69 each month thereafter.

Both the Directive's Method and Resellers' Method 2 produce a difference between the

wholesale price and the retail price that exceeds the 14.8% required by the Commission's orders

of
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produce a resale discount of a whopping 64.1 % (more than four times the discount the

Commission established) if the service is kept for two months, and a resale discount of 30.4%

(more than double the discount the Commission established) if the service is kept for three

months. Similarly, Resellers' Method 2 would produce a resale discount of a whopping 49.3%

(more than triple the dbicount the Commbision e.~tablished) if the service is kept for two

months, and a resale discount of 25.7% (nearly double the discount the Commission

e.~tablished) if the service is kept for three months. In sharp contrast to these patently erroneous

results, AT&T's Method always produces a difference of 14.8%, which is exactly what the

Commission's orders require.

4. Adoption of the Directive's Method in the ab.vence of a supporting
avoided cost .vtudy violate.vfederal law.

As explained above and at page 32 of AT&T South Carolina's Reply Brief, by applying

the resale discount methodology to "standard" or "positive" prices in a different manner than it

is applied to "promotional" or "negative" prices, the Directive's Method (like Resellers' Method

2) adopts non-uniform wholesale discount rates. The Commission, however, can adopt non-

uniform wholesale discount rates only on the basis of an avoided cost study supporting the

proposed non-uniform discount. See Local Competition Order at ~9l6. Because no such study

is in evidence, adopting the Directive's Method is a violation of federal law.

For all of the reasons explained above, AT&T South Carolina respectfully requests that

the Commission reconsider its decision and enter an order on reconsideration confirming that

AT&T South Carolina's method of discounting the cashback benefit is appropriate.
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III. IN THE ALTERNATIVE, AND AT MOST, THE COMMISSION SHOULD
REQUIRE AT&T SOUTH CAROLINA TO PROVIDE A RESELLER THE FULL
RETAIL CASHBACK 8ENFIT IF, AND ONLY IF, THE RESLLER
DEMONSTRATES THAT ITS END USER ACTUALLY KEPT SERVICE FOR
ONLY A SINGLE MONTH.

The Directive provides that AT&T South Carolina cannot apply the 14.8% resale

discount to the cashback benefit when: (t) a retail customer is not required to keep service more

than thirty days in order to receive the cashback benefit; and (2) the cashback benefit exceeds the

first month's retail price of the service?) The stated reason for this decision is that "since the

retail customer gets his rebate after keeping the service for thirty days, ... thirty days should be

the basis for calculating the rebate," and "in the case where the rebate is greater than the first

month's charges, discounting the rebate means that the BellSouth retail customer in effect gets a

better price than" the Reseller. lo For all of the reasons set forth in Section II above, AT&T

South Carolina respectfully requests that the Commission reconsider its decision that the

cashback promotions in evidence must be evaluated on a thirty-day basis. Even if the

Commission declines to do so, however, it should still reconsider and modify its decision

because, as described in the Directive, the decision unnecessarily throws the baby out with the

bathwater.

The Directive makes clear that the Commission is concerned with a situation in which a

retail customer "in effect gets a better [i.e. lower] price" than a ReseUer. AT&T South Carolina

respectfully submits that the appropriate way to address this concern is to compare the amount a

Reseller actually pays for the services it actually receives from AT&T South Carolina to the

2<) The Directive appropriately applies this aspect of its decision solely to promotions in
which a retail customer is not required to keep service for more than thirty days in order to
receive the cashback benefit, because those are the only types of promotions in evidence in these
proceedings.
.,0 Directive at 2 (emphasis added)
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price a retail customer would pay AT&T for those same services over the same period of time.

To illustrate, Table 9 once again applies AT&T's Method to the example of a one-time $50

cashback benefit for a service with at monthly retail price of$32.50.

Table 9

($32.50 Monthly Price, One-Time $50 Cashback)

Months Service is Kept

2 3

AT&T Retail Customer

Total Paid $32.50 $65.00 $ 97.50

Total Cashback Credit $(50.00) $(50.00) $(50.00)

Net Amount Paid $( 17.50) $15.00 $47.50

Reseller

Total Paid $27.69 $55.38 $83.07

Total Cashbaek Credit $(42.60) $(42.60) $(42.60)

Net Amount Paid $(14.91) $12.78 $40.47

Percent Difference 14.8% 14.8% 14.8%

Under the logic set forth in the Directive (with which AT&T South Carolina strongly disagrees),

in this scenario a retail customer who keeps the service for a single month and then disconnects

"in effect gets a better price" (effectively a net credit of $17.50) than a Reseller who keeps the

service for a single month and then disconnects (effectively a net credit of $14.91). The logic of

the Directive is that requiring AT&T South Carolina to give the Reseller the full retail value of

the cashback benefit ($50 in this example) would solve this perceived problem.

But consider what happens when both a retail customer and a ReseUer keep the service

for two months and then disconnect. When the cashback benefit is discounted (as it should be),

the r t i! C Isto er does "ot i" effect . et a bet er price han he
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customer pays more ($15.00) for the two months of service it receIves from AT&T South

Carolina than the Reseller pays ($12.78) for the two months of service it receives from AT&T

South Carolina. Moreover, the retail customer pays exactly 14.8% more than the Reseller pays

for two months of service, which is exactly what federal law as implemented by this

Commission's Orders requires. Even under the logic set forth in the Directive, therefore, there

simply is no "problem" that needs "solving" in this situation (or in any situation in which the

Reseller keeps service for more than a single month). The Directive, however, unnecessarily

throws the baby out with the bath water in these situations by requiring AT&T South Carolina to

give the Resellers the full $50 retail cashback benefit in order to solve a problem that does not

exist. And as explained thoroughly in Section II above, this would produce a resale discount of

far more than the 14.8% mandated by federal law as implemented by this Commission. AT&T

South Carolina, therefore, respectfully requests (for the reasons set forth in Section II above) that

the Commission reconsider its ruling and decide that AT&T South Carolina can discount the

retail cashback amount in all situations.

In the alternative, AT&T South Carolina requests that the Commission modify its

decision to apply only to situations in which the actual (as opposed to the potential) effect of a

cashback promotion is that a Reseller pays AT&T South Carolina more for services than a retail

customer would pay over the same period of time. In other words, AT&T South Carolina should

be allowed to discount the retail value of the cashback benefit by 14.8% in the first instance.

Then, when a Resellers' end user disconnects the service, the Reseller can receive the difference

between the discounted cashback amount and the full retail cashback amount upon

demonstrating to AT&T South Carolina that the Reseller paid more for the service than a retail

customer would have paid for keeping the service the same number of months.
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.II

To iIlustrate usmg the example above, AT&T South Carolina should be aIlowed to

provide qualifying Resellers a cashback promotional bill credit of $42.60. AT&T South

Carolina should be required to provide a Reseller an additional bill credit of $7.40 (which,

combined with the initial $42.60. would equal the full $50 retail cashback benefit) only if the

Reseller demonstrates that an end user customer disconnected service in the first month." I This

would address the Commission's concerns as set out in the Directive without providing the

Resellers an unwarranted windfall in those situations in which they have not paid more than a

retail customer would pay for service of over the same number of months.

Like the aspect of the Commission's decision that is addressed in this Petition, this
example addresses only promotions in which a retail customer is not required to keep service for
more t lan t .iliy ays in ordc to receive the cashback benefit, because those are the only types of
promotions in evidence in these proceedings.
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CONCLUSION

For the reasons explained above, AT&T South Carolina respectfully requests that the

Commission reconsider its decision on the issue described herein and enter an order on

resonsideration that either: (I) confirms that AT&T South Carolina's method of discounting the

cashback benefit is appropriate in all situations; or (2) adopts the alternative proposal set forth in

Section III above.

Respectfully submitted on this the 18th day of November, 20 II.

BELLSOUTH TELECOMMUNICAnONS, LLC D/BIAI
AT&TSOUTHCAROL~A

D ,r
(~ )~'\

Patrick W. Turner
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1600 Williams Street
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